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RULE 1.13: ORGANIZATION AS
CLIENT

“A lawyer employed by an organization represents the organization...”



TO WHOM ARE DUTIES OWED?

* Rule 1.13 makes clear that the lawyers’ duties in the context of corporate
representation are owed to the corporation, not to third parties.

* Like all officers, corporate general counsel are required to act in the best interests of the
corporation.

* Rule 1.13(b) requires counsel to escalate to the “highest authority that can act on
behalf of the organization” if an authorized agent is acting improperly unless the lawyer
“reasonably believes that in the best interests of the organization it is not necessary to
do so.”

* Otherwise, decisions made by officers “ordinarily must be accepted by the lawyer even
if their utility or prudence is doubtful.” [Comment 3]

* In practice, these matters often judged with 20/20 hindsight.
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RULE1.13 APPLIED TOWELLCARE

* At the time, counsel believed that the company’s interpretation of the law was
reasonable and defensible.

*  Thus, WellCare’s officers were seen as acting with authority in the best interests of the
corporation. No duty to escalate to higher authority (board of directors).

* Further, disclosure of the company’s strategy to regulators (adverse party in arms-
length contract) would violate Rule 1.13 and lawyer’s duty of confidentiality (Rule 1.6).

* Business people are responsible for business decisions. Lawyers make legal decisions.
[See Comment 3]

e CAUTION: did not work in WellCare.
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RULE1.3: DUTY OF ZEALOUS
ADVOCACY (DILIGENCE)

“A lawyer must also act with commitment and dedication to the interests of
the client and with zeal in advocacy upon the client's behalf.” [Comment 1]



STANDARD OF “REASONABLE DILIGENCE"

* Alawyer must “take whatever lawful and ethical measures are required to vindicate a
client's cause or endeavor.” [Comment 1]

*  But the lawyer need not “press for every advantage” and can “exercise professional
discretion” as to what means should be pursued.

* Question: How to interpret in context of communications with regulators in highly
complex regulated industry?

* Answer: see rule about 20/20 hindsight.

* Do NOT “roll the dice” regarding prospect of enforcement. In practice, many
practitioners do.

* “You takes your chances, you pay the price.” (Paraphrased, see here.)
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https://www.nytimes.com/1988/02/28/magazine/on-language-you-pays-yer-money.html

RULE 1.3 APPLIED TOWELLCARE

* Challenging circumstance when counsel views a legal interpretation as reasonable, but
federal prosecutors do not.

* Federal prosecutors will likely win.

* 98% of federal criminal cases settle (via plea bargain) due the trial penalty, stigma, costs,
asymmetric discovery, disproportionate resources of parties, etc.

* Do not litigate civil controversies via the criminal justice system.
* Don’t forget about the criminal system when formulating business strategies.

* |n-house counsel are at risk!
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RULE1.6: DUTY OF
CONFIDENTIALITY

“A lawyer shall not reveal information relating to the representation of a
client unless the client gives informed consent”



DISCLOSURE TO REGULATORY AUTHORITIES

* Rule 1.6(b) exception permits breaking confidentiality where necessary “to prevent the
client from committing a crime or fraud that is reasonably certain to result in substantial

injury...”

* Despite the “fundamental principle in the client-lawyer relationship” (Comment 2) to
preserve client confidences, duties may become less clear in regulatory context,
particularly where criminal charges are alleged.

* The Eleventh Circuit decision in WellCare held that the CEQ’s “insistence on secrecy was
evidence from which a reasonable jury could infer fraudulent intent.” (p. 89)

* The exception allowing disclosure adverse to the client is designed to prevent “serious
abuse of the client-lawyer relationship.” (Comment 7)

* This abuse does not occur where the lawyer believes the client’s conduct is reasonable.
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RULE 1.6 APPLIED TOWELLCARE

* |n context of criminal proceeding, likely little deference given to model rules for in-
house counsel charged with criminal conduct.

* At same time, these issues were not fully tested due to the health issues that caused in-
house counsel to be severed from the original trial, followed later by a plea.

*  Expert witness was prepared to testify as to application of model rules in context of in-
house general counsel, but this testimony never occurred.

* Vagaries of litigation generally are exacerbated — with much higher risks (e.g., loss of
liberty) — in context of criminal proceeding.

* DO NOT discount the likelihood of criminal prosecution for conduct that counsel might
ordinarily perceive as civil dispute.

* Recent changes in DOJ policy likely prevent prosecution on same facts as WellCare,
where an ambiguous regulatory interpretation has not gone through rule & comment.
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THANK YOU FOR JOINING US!

Please submit questions:
thad@4redemption.com
jfernandez@zuckerman.com
fwahrlich@munsch.com



mailto:thad@4redemption.com
mailto:jfernandez@zuckerman.com
mailto:fwahrlich@munsch.com

NATIONAL INSTITUTES

False Claims Act and Qui
Tam Trial Institute 2022

April 25-27,2022 p Miami, FL




	Slide Number 1
	Welcome
	FCA Litigation:�A View from the C-Suite
	�Aseracare Update:�Insights into Objective Falsity in Litigation and Trials
	Speakers
	Slide Number 6
	AseraCare Trial�Background, Procedural History & Outcome 
	U.S. ex rel. Paradies v. AseraCare Hospice,�933 F.3d 1278 (11th Cir., Sept. 9, 2019)
	U.S. ex rel. Paradies v. AseraCare Hospice,�933 F.3d 1278 (11th Cir., Sept. 9, 2019) (cont’d) 
	U.S. ex rel. Paradies v. AseraCare Hospice,�933 F.3d 1278 (11th Cir., Sept. 9, 2019) (cont’d) 
	U.S. ex rel. Paradies v. AseraCare Hospice,�933 F.3d 1278 (11th Cir., Sept. 9, 2019) (cont’d) 
	AseraCare�Recent Case Law & Circuit Split
	United States ex rel. Polukoff v. St. Mark’s Hosp., 895 F.3d 730 (10th Cir. 2018)
	United States ex rel. Druding v. Care Alternatives, 952 F.3d 89 (3d Cir. 2020)
	Winter ex rel. United States v. Gardens Reg’l Hosp. & Med. Ctr., Inc., 953 F.3d 1108 (9th Cir. 2020)
	Objective Falsity�How does it affect decisions to pursue FCA matters?
	Slide Number 17
	Effective Litigation Strategies�Pretrial Practice, Discovery, and Trial
	Slide Number 19
	Q&A
	Plenary Speech
	Lunch
	The Role of Defense Criminal Investigative Services (DCIS) in Procurement Qui Tam Matters
	The Role of the Defense Criminal Investigative Service (DCIS) in Procurement Qui Tam Matters
	Learning Objectives
	Qui Tam Complaints Related to DoD
	High Level DoD Org Chart
	Complexities Example�Integrated AT&L Life Cycle Management
	Complexities Example�Future Force Modernization
	Military Language 
	Good to Know
	Good to Know
	Initial Investigative Steps�
	DoDIG OGC and DCIS
	DCIS Priorities (2020) and FCA Examples�https://www.dodig.mil/Components/DCIS/Investigative-Priorities/�
	DCIS Priorities (2020) and FCA Examples�https://www.dodig.mil/Components/DCIS/Investigative-Priorities/�
	Slide Number 37
	Questions / Discussion
	Litigation Challenges in Procurement Fraud Matters
	Speakers
	Agenda
	Unique Aspects of Procurement Fraud Cases
	Overview of Case Lifecycle
	Unique Challenges
	Questions
	Break
	Ethics Chat
	Wellcare health plans: Ethical considerations
	Rule 1.13: organization as client
	To whom are duties owed?
	Rule 1.13 applied to wellcare
	Rule 1.3: duty of zealous advocacy (Diligence)
	Standard of “reasonable diligence”
	Rule 1.3 applied to wellcare
	Rule 1.6: duty of confidentiality
	Disclosure to regulatory authorities
	Rule 1.6 applied to wellcare
	Thank you for joining us!
	Legislative Update Panel
	False Claims Act Amendments: Legislative Update�
	Slide Number 61
	Slide Number 62
	Slide Number 63
	Speakers
	Slide Number 65



